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Plaintiff’s Approach: 
The Reptile Theory
Appeal to the jury’s 

“reptilian brain”
Defendant presents a 

danger to the jurors’ 
community

Convince jury that they 
(and they alone) have 
the power to eliminate 
that danger

Create rules to show they 
were ignored and 
broken



$1,000,000,000



The Reptile 
Theory Works
■ Nassau County, Florida
■ 2017 Accident
■ Fatality of 18-year-old 

college student.
■ The driver was 

distracted by his cell 
phone, driving over the 
legal limit of hours, 
and did not have a CDL 
when the accident 
occurred.



What makes a $1 billion verdict?
■ Plaintiff: Parents of deceased 18-year-old college sudent

■ Defendants: AJD Business Services & Kahkashan Carrier Inc. of Montreal

■ Setting: Labor day weekend, 2017, I-95 near Jacksonville

■ Facts: Prior to the crash, the AJD’s driver had developed a long list of moving 
violations: running weigh stations, logbook violations, rear-end crashes, distracted 
driving, following too closely, and a speeding violation for traveling 95 mph on I-95. 

At the time of the accident, AJD’s driver did not have a CDL. He was found to be 
driving over his legal hours limit and distracted by his cell phone. Montreal’s 
driver was also over his hours limit at the time of the accident.

■ Trial: 5 days. Jury deliberated for 4 hours.

■ Verdict: $100 million in damages to Plaintiff’s parents; $900 million in punitive 
damages.



The Plaintiff’s Goal

■ Make company look like a danger to the community

■ Avoid getting stuck in the 2-3 seconds before the accident

■ Take advantage of hindsight bias

■ Not an act of God

■ Drive a wedge between driver and carrier

■ Make it appear that you and your driver have violated rules, regulations, or laws



DEFENSE APPROACH
Before an Accident



Training
■ Regularly update your new hire training as well as your current employee training to 

keep up with all Federal and State requirements.

■ Hold regularly refresher courses. 
– Consider high danger scenarios/situations:

■ Following distance
■ Passing and being passed
■ Railroad crossings
■ Turns/curves

■ Keep updated records of completed training and training participation.



Be Aware: 
Negligent Hiring

The cause of action for 
negligent hiring is “based 
on the principle that one 
who conducts an activity 
through employees is 
subject to liability for harm 
resulting from the 
employer's conduct if the 
employer is negligent in 
the hiring of an improper 
person in work involving 
an unreasonable risk of 
harm to others.”



Prepare for Negligent Hiring Claims:
Follow FMSCA Regulations as Baseline
• General qualifications of drivers (49 CFR 

§391.11)

• 21 years old

• Can read/speak English sufficiently

• Can safely operate the type of vehicle driven

• Physically qualified

• Valid CDL

• Successful road test

• Requirements for driver application for employment 
are contained in 49 CFR §391.21

• Investigation and inquiries (49 CFR §391.23)
• Motor vehicle records from each State where the driver held 

or holds a motor vehicle operator's license or permit 
• Driver's safety performance history with Department of 

Transportation regulated employers 
• Driver accident information
• Alcohol and controlled substances history 
• Driver Investigation History File (49 CFR § 391.53 )

• Road test or road test exception (49 CFR 391.31-.33)

• Medical and physical certifications (49 CFR § 391.41-
.43)



Prepare for Negligent Hiring Claims:
Employee Background Checks
• Adequate interviews
• Following-up with references
• Background check
• Social media
• Gaps in employment
• Convictions
• Newspaper articles

• Investigating circumstances of 
• previous incidents



Be Aware: Negligent 
Retention
A cause of action for negligent 

retention is based on the 
principle that an employer 
is subject to liability for 
harm resulting from the 
employer's negligence in 
retaining a dangerous 
employee who the 
employer knew or should 
have known was 
dangerous and likely to 
harm others.



Prepare for Negligent Retention Claims: 
Follow FMCSA Regulations as Baseline
• Annual inquiry and review of driving record (49 

CFR § 391.25) 

• Annual Record of violations of each driver (49 
CFR § 391.27) 

• Medical and physical certifications (49 CFR §
391.41-.43)

• Maintain driver qualification files (49 CFR §
391.51)



Avoiding Negligent Hiring 
and Retention Claims
• Thorough job applications;

• Effective interview techniques;

• Written record with respect to each 
previous employer contacted;

• Compliance with FMCSA regs;

• Compliance with internal policies about 
hiring;

• Conducting background checks;

• Follow-up with references;

• Regular reviews;

• Drug testing; and

• Consistent enforcement of employment 
policies



Avoiding Negligent Hiring and Retention 
Claims
■ Use the FMCSA regulations a baseline – they won’t absolve you of trouble, but 

provide an important standard that MUST be followed.

■ Create an articulable standard for hiring – write it down, train your hiring managers.

■ Publish your standards in your handbook.
– Keep your handbooks updated and make sure all employees have updated 

copies.



Avoiding Negligent Hiring and Retention 
Claims: Continue Training
■ Continue to have training meetings 

and sessions with employees.

■ Advise employees of all updates to 
handbooks and regulations.

■ Review safety basics.

■ Toolbox talks.



Best Practices: Hiring/Training
■ Dig into driving records – companies with at least 60% of drivers with clear records 

(no serious violations in past 3 years) have a 42% lower crash rate than others.

■ Longer probation period for new drivers – recommended 6 months or longer.

■ Longer road tests – 2+ hours

■ Companies that provide new hire training have 15% lower crash rates.

■ Provide training for current drivers.

■ Provide post-crash in-vehicle training.



Independent Contractors
• General rule: owner who employs independent contractors is not liable for 

injuries to third persons caused by the contractor’s negligence. 

• You CAN still be found liable for negligent hiring of an IC: to 
succeed on a claim for negligent hiring of an independent 
contractor, a plaintiff must be able to prove:

• the contractor was, in fact, incompetent or unskilled to perform the job 
for which he/she was hired

• the harm that arose out of that incompetence

• that the principal knew or should have known of the incompetence



Independent Contractors
■ Employers have a duty to investigate the fitness of the independent 

contractor prior to hiring it to carry the subject load on the 
public highways.

■ Relevant inquiries:
– Safety record
– Insurance coverage
– Prior accidents
– Prior claims



Beware: Brokering 
Freight
■ The Virginia Supreme Court recognizes a cause of 

action for negligent hiring of an independent truck 
company by a transportation broker.

■ The Court held that the operation of a tractor trailer 
truck upon Virginia’s public highways involves such a 
risk of physical harm that the broker has a duty to hire 
a competent and safe trucking company to haul the 
load.

■ If you are going to broker freight, crate a separate 
entity from you primary trucking business.
– Make sure both are insured properly.



CSA Scores: Compliance, Safety, 
Accountability
■ Monitor your CSA score – register for a PIN with your USDOT or MC number

■ These scores represent a generalized look into the health of your business.

■ The Reptile will use these scores in front of a jury that likely has never seen a CSA 
score before.

■ Understand who it is developed.

■ Work to improve.



CSA score factors
• Unsafe Driving: Operating a commercial vehicle in a dangerous manner, such as 

speeding, not wearing a seatbelt, or improper lane changing.
• Crash Indicator: Based on state-reported crash data.
• HOS Compliance: Operating a commercial vehicle when sick or fatigued and not 

maintaining records of duty status for six months.
• Vehicle Maintenance: Failing to properly maintain the commercial vehicle, such 

as improper load securement or faulty brakes or lights.
• Controlled Substances/Alcohol: Operating a commercial vehicle under the 

influence of alcohol or illegal drugs.
• Hazardous Materials Compliance: Handling hazardous materials in an unsafe 

manner, such as having leaking containers and failing to label hazardous 
materials as such.

• Driver Fitness: Operating a commercial vehicle by an unfit driver, such as lack of 
a valid CDL, and failing to maintain driver qualification files.



Tips to Improve CSA score
■ Careful hiring

■ Attention to maintenance
– Pre-trip inspections to lower number of roadside violations
– Check tires and brakes

■ Promote a culture of safety by encouraging training and re-training

■ Monitor driver condition/levels of exhaustion

■ Challenge unfair violations within 2 years



Have a Handbook
■ All of your policies, procedures, 

and rules should be recorded 
in a handbook that is 
distributed to all new hires.

■ Update your handbook.
– When updated, those 

updates should be 
distributed to all 
employees.

■ Prepare your handbook 
knowing that it will come 
under scrutiny in the event of a 
lawsuit.



Best Practices: Management

■ Measure crash rates, fuel mileage, off route miles, and operating costs.

■ Conduct road observations.

■ Utilize GPS data to monitor speed, hours of services, and departure times.

■ Automate systems to determine when a driver is due for training.

■ Governor speeds: companies with speeds set below 68 mph had 17% lower crash 
frequency and higher driver quality.



Review your Operations
■ Bring in an outside party to conduct a review of your operations with 

an eye toward possible litigation.
– How will your inspection/maintenance/repair programs look in 

court?
– How will your hiring practices look in court?
– What are your disciplinary procedures?



Operations to Consider
■ How do you track drivers to determine suitability/fitness?

■ How do you discipline drivers?

■ How do you record/monitor performance and rule violations?

■ What are your penalties for violation rules?



Managing your assets – Silos Approach
■ Consult with your corporate lawyer.

■ Keep up with necessary books and filings.

■ Limit your exposure by silo-ing your assets:
– Land
– Equipment
– Trucking



More Generally: Good PR Matters
■ Good public relations can go a long way
■ Invest in your community – connect more with working 

people than with corporate culture
■ Make visible charitable contributions

– Sponsoring fundraising events
– Donating to public causes
– Positive press releases



Generally: Your 
Reputation
• Establish that you are a 

Good Company. 

• Establish a Culture 
for Safety. 

• Post safety rules. 

• Enforce violations.  

• Establish Safety 
Protocols. 

• Ensure adequate 
driver training.



DEFENSE APPROACH
At the time of an Accident



Step 1: Call your lawyer

• Companies need to be sure to call their lawyer in 
order to protect work product.

• Information is less likely to be discoverable if  
you have coordinated with an attorney.



Get to the Scene ASAP
■ This is the one of the biggest advantages the defense has over the 

plaintiff.
■ Calm the driver, avoid panic.
■ Make sure driver is not apologizing regardless of what happened.
■ Investigation

– Physical evidence of the crash
■ Skid marks
■ Yaw marks
■ Debris
■ Property damage



At the scene…

■ Ensure vehicle is not 
moved

– Preserve electronic 
evidence

– Police will want to clear 
roads

– Make sure electronic 
evidence will not be 
overwritten

■ Identify details of the accident
■ TAKE PICTURES

– Location where vehicles 
came to rest

– Weather
– Road conditions
– Speed limits
– Those involved
– Circumstances
– Traffic signals
– Obstructions in visibility



At the scene…
■ Investigation

– Identify first responders
■ Police officers
■ Paramedics
■ Firefighters

– Names 
– Badge numbers (if applicable)

– Interview, if possible
■ Remember, accident reports are not admissible, so taking a 

statement can be useful



At the scene…
■ Look for traffic cameras
■ Look for surrounding 

business’s video footage
■ Note traffic signals and 

signs



Identify Witnesses

■ Those who saw 
accident

■ Those who saw 
aftermath of accident

■ Obtain contact 
information to discuss 
at a later time



Caution: Tension with Insurer

■ Following an accident, you and your insurer will not have aligned goals.

■ Your insurer’s claim department’s first step will be to examine coverage. Your first 
step should be to prepare your defense.

■ Take an active role in the investigation so that YOU know proper investigation is 
occurring.

– Do not leave your fate in the hands of a claims adjuster.

■ Educate yourself on insurance products, converages, and your insurer’s reputation.



DEFENSE APPROACH
After an Accident – Continuing Investigation and 

Preparation



The Driver

• Interview 
• Status as employee?
• Within HOS?
• Explain that he/she should not 

discuss the accident
• Was he/she issued a citation?
• Do not plead guilty!

• Did the driver receive a citation?
• If so, do NOT pay off
• If so, do NOT plead guilty
• Paying a ticket off, pleading 

guilty, or pleading no contest 
are the only ways the traffic 
citation will be admissible in 
court

• Regardless of what happened, 
MUST plead not guilty



Drug Tests

– Does the driver need a drug/alcohol test?
■ Fatality = drug test needed
■ Citation + someone leaves in ambulance = drug test needed
■ Citation + any vehicle needs to be towed = drug test needed

– Drug test within 32 hours of accident
– Alcohol test within 2 hours of accident



Defense Vehicle

Gather information about the company vehicle:
• Owned or leased?
• Maintenance records
• Cargo information
• Extract ECM data

• Know who is qualified to do this beforehand
• Some may require manufacturer extraction

• Are there outward or cab facing cameras?
• Footage must be preserved
• Assess the cab for evidence of distraction



Plaintiff’s Vehicle
■ Gather information on 

claimant’s vehicle
– Owner
– Basic information 

(year, make 
model)

– VIN
– Look for evidence 

of distraction



Avoid Spoliation
■ Retention is key

■ Ensure all relevant documents are retained

■ Ensure all company retention policies are adhered to

■ Documents to retain:
– Inspection records
– ECM Data
– Driver qualification file
– Driver medical card
– Drug test results
– Safety handbooks and policies
– Proof driver can read and speak English



Research Claimants
■ Gather information about potential 

claimants
– Contact information
– Insurance information in case of 

counterclaim
– Background check 
– Procure cell phone records
– Issue litigation hold on any on-board 

software in claimant’s vehicle 
(retention letter)

– Check social media



Defeating the Reptile
■ Seek to prohibit questions 

of defendants about 
safety standards or 
potential consequences 
of safety violations

■ File a motion in limine to 
bar analogies to “iron clad 
rules” and assertions that 
“public safety in the 
community can be 
improved by a verdict in 
plaintiff’s favor

■ Show plaintiff as 
someone that ignores 
safety rules



Defeat the Reptile: Be a Mongoose –
The Mongoose Theory
■ Be Fearless

– Reptiles will act as if they have the magic bullet – Fear. But you should not 
settle out of fear when you have a defensible case. If you have prepared 
correctly, you won’t fall into the Reptile traps.

■ Have Quick Reflexes
– Answer everything and answer effectively. When the Plaintiff accuses, you wipe 

it clean.

■ Be Tough
– Reptiles will fight dirty and try to get under your skin. Stay calm and confident.

■ Aim for the Head
– Focus on the strengths of your case and the weakness of theirs. 



Defeat the Reptile: Be a Mongoose –
The Mongoose Theory
■ Be prepared for questions designed to make the jury believe that the company is 

dangerous.
– Answer everything – don’t run from questions.
– Answer confidently, not angrily.

■ Understand what a “safety rule” question is – prepare nuanced answers to “trap 
questions.”

– Plaintiff wants a yes/no answer when it comes to safety, but there are always 
shades of gray.



Examples of an effective mongoose:

■ Plaintiff’s attorney: Safety is your top priority, correct?

■ Mongoose answer: We strive for safety; safety is always an important goal. 

■ Plaintiff’s attorney: You would agree with me that when a commercial driver 
suddenly brakes, other drivers on the road are put in danger, right?

■ Mongoose answer: Not necessarily, you have to examine the full scope and context 
of the situation. 
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